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HOME RULE FOR CITIES^ 

HOWARD LEE McBAIN 

Associate Professor of Municipal Science and Administration, Columbia 

University 

THE brief in the long-standing case of the People of the 
City V. The Legislature of the State of New York has, 
during the last fifty years, been repeatedly filed and 
argued at the bar of public opinion in this state. It was first 
formally filed in behalf of the cities of the entire state by mem- 
bers of the ill-fated convention of 1867-8.^ It was re-filed in 
like behalf before the constitutional commission of 1873 ; again 
by the Evarts commission in 1877; again by the Fassett com- 
mittee in 1 891 ; and once again in the convention of 1894. It 
has found expression in numerous messages and vetoes of suc- 
cessive governors. And this is not to mention the countless 
recorded pleas and protests that have gone up from the cor- 
porate authorities and civic organizations of specific cities all 
over the state. In the case of New York city such protests have 
been registered, with a regularity as persistent as it has been 
futile, since the years preceding the Civil War when Jacob 
Westervelt, Fernando Wood, and Daniel Tieman were sitting 
in the chief executive office of the city. 

In discussing the problem of home rule at this late day I 
take it that certain general propositions are so fairly estab- 
lished as to require little if any argument. 

I take it, in the first place, that historical events have con- 
clusively demonstrated the vanity of the hope that legislatures 
will, when subject to no specific constitutional restriction, al- 
ways refrain from interfering with the affairs of cities for 

^ Read at the meeting of the Academy of Political Science, November 20, 
1914. 

' Argument was made in the convention of 1846 in favor of general legisla- 
tion for cities, but it was clearly advanced in the interest of property owners 
rather than in the interest of cities as such. 

(263) 



2 REVISION OF THE STATE CONSTITUTION [Vol. V 

political or sinister purposes; or that they will, even in the 
absence of ulterior motives, give sufficient attention to special 
laws relating to the government of cities to accomplish an end 
that is highly to be desired, namely, that city governments 
should be founded upon some understandable principle of 
political organization, and once founded upon such principle, 
should not be subjected to fragmentary additions and altera- 
tions that take no account of the original design of the structure. 
In laying this down as a proposition that requires little to be 
said in its support, I am not unaware that the record of the 
average modern legislature, even in the states which impose no 
constitutional limitations upon its power over cities or which, 
as in this state, impose only slight limitations in that regard, 
stands in strikingly virtuous contrast with that of the average 
legislature of the two generations next behind us. The wide- 
spread agitation in this country against the outrages committed 
by legislatures upon cities could not have failed to produce 
some moral effect. It is certain that a more wholesome atti- 
tude of mind is now to be found in legislative halls; and in 
counting achievements, it matters not whether this attitude may 
be rightly attributed to conscience and increase of knowledge 
or simply to the fear of political consequences. Such legisla- 
tive liberality, for example, as that which found expression in 
the so-called " home-rule " law enacted in this state in 191 3 or 
in the optional-charter law which was passed in the spring 
of this year would have been well-nigh unthinkable in the 
state of New York not many years ago. But however grateful 
we may be for this comparative change of heart on the part of 
our legislatures, we must not be unmindful of the fact that the 
cities of New York are for the most part to-day governed 
under a veritable chaos of general and special laws that can- 
not but make for uncertainty and conflict of jurisdiction and 
impose serious handicaps in the conduct of the people's busi- 
ness. The charter of New York, in spite of its many admirable 
features, is as to its bulk and sublime disarray a statutory 
atrocity. Even in cities of the second class — Albany, Troy, 
Schenectady, Syracuse, Utica, and Yonkers — which is the only 
class of cities in the state under a uniform charter, it is a fact 
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No. 2] HOME RULE FOR CITIES 3 

that the government of these cities is determined in consider- 
able part by the unsuperseded provisions of earlier charters 
and by special acts enacted since 1894, which are not applicable 
to all the cities of this class. 

I take it to be settled, in the second place, that the problem 
of the city's relation to the state legislature cannot be solved to 
the satisfaction of the city by constitutional provisions which 
seek merely to outlaw certain specified acts of interference of 
the more flagrant variety. Something has unquestionably been 
accomplished by the introduction into certain state constitu- 
tions of clauses guaranteeing to the city the right to have its 
own officers locally elected or appointed, or the right to deter- 
mine for itself matters relating to the vacating, opening or im- 
provement of streets, or the laying of railway tracks in the 
streets, or the right not to have the legislature impose com- 
pulsory taxes for corporate purposes. But everyone knows 
the unhappy experience of the cities of New York under one 
of these specific guarantees. The constitution of 1846 specifi- 
cally established the right of cities to elect or appoint city offi- 
cers, but under the almost grotesque interpretation put by the 
courts upon this provision of the constitution, the government 
of the city of New York was, beginning in 1857, taken over 
in large part by the state itself, control being vested in a num- 
ber of commissioners named in Albany. Most of the legisla- 
tive practices that were sought to be outlawed in one or more 
states by specific provisions of this character have long since 
ceased to be a positive menace, even in those states which con- 
tain no such constitutional provisions. And, in a view of the 
matter, such provisions, aimed as they are at this or that par- 
ticularly outrageous abuse, cannot furnish a complete solution 
of the difficult problem of the city's legal relation to the state. 
It would be impossible, as well as absurd, to cover the entire 
gamut of municipal grievances against the state legislature by 
a list of prohibitions directed at defined abuses. 

I take it to be settled, in the third place, that the general 
prohibition upon special legislation for cities and the require- 
ment that the legislature should provide for the government 
of cities under general laws has, speaking broadly, proved to 
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be a lamentable failure in the states which have adopted this 
policy. It has resulted in most states in the classification of 
cities for the purpose of legislation/ and under the usual 
judicial interpretation of the reasonableness of classification it 
has resulted in the continuation on a very extensive scale of 
special legislation in the specious guise of general laws. Thus, 
at the present time, there exist in the states which have abol- 
ished special legislation for cities at least nineteen instances 
of classification on the basis of population in which a single 
city finds itself to be the sole member of a so-called class. ^ It 
has resulted also in the enactment of innumerable laws which 
have ignored even the general schemes of classification estab- 
lished by the legislature itself and have cloaked their true 
character under the thin veil of a special classification created 
solely for the purpose of a particular enactment.^ It has re- 
sulted in the passage of many laws which appear upon their 
face to be genuinely applicable to all the cities of a class, but 
which upon a knowledge of actual conditions could not, be- 
cause of their subject-matter, relate to more than a single city. 
It has resulted in the enactment of innumerable optional laws 
— laws which were passed at the behest of perhaps only 
a single city and which were never intended for any other. 
With the exception of the state of Ohio* from 1902 to 19 13, it 
may be said that in no state of the Union, having important 
cities, has a prohibition upon special legislation for cities actu- 

' Classification is made by the constitution in Kentucky, Minnesota and New 
York. In a number of other states the right of the legislature to classify is 
recognized. 

^ In the case of St. Louis and Kansas City, Missouri, and of San Francisco, 
Los Angeles and Oakland, California, this isolation of the city is of no great 
importance since each of these cities operates under a home-rule charter, but 
the government of the other fourteen cities is determined entirely by state laws. 
These are : Philadelphia, Pennsylvania ; Milwaukee and Superior, Wisconsin ; 
Indianapolis, Indiana ; Louisville, Kentucky ; Birmingham. Mobile, and Mont- 
gomery, Alabama; Omaha, Lincoln, and South Omaha, Nebraska; Salt Lake 
City, Utah ; Charleston, South Carolina ; and St. Joseph, Missouri. 

' This legislative practice, i. e., special classification for every law enacted, 
is no longer used so frequently as formerly. 

* In the general code of Illinois there is a considerable amount of special 
legislation that arises from classifications that are introduced. 
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ally prevented the enactment of laws which were in plain point 
of fact special in application. And while it is unquestionable 
that some deleterious interference on the part of the legisla- 
ture has been prevented by such provisions, it seems to me 
that by and large their most important net result has been to 
develop in the legislature an amazing capacity for subterfuge 
and to introduce a degree of chaos and confusion in respect to 
the statutory sources of city government that is appalling to 
contemplate. It would not be difficult to demonstrate, more- 
over, that the requirement of general legislation for all the 
cities of the state or for all the cities of a class, even where 
such requirement is met by the legislature with honesty and 
an open-minded endeavor at fulfilment, never has offered and 
never will offer a complete solution of the problem of rela- 
tions between the city and the state. In my opinion, the New 
York constitutional convention of 1894 displayed great wis- 
dom in eschewing this particular method of attempting to se- 
cure to the cities of the state freedom from legislative tyranny. 
I take it to be settled, in the fourth place, that the provision 
of the present New York constitution, whereby cities are given 
a limited veto (through the action of the mayor in first-class 
cities — New York, Buffalo, and Rochester — and of the mayor 
and council in all other cities) on special acts of the legisla- 
ture enacted for their governance leaves a large margin of the 
unachieved in the matter of establishing a satisfactory relation 
in law between the city and the state. 

Perhaps it may be well to take brief counsel here as to what 
this provision of our constitution has accomplished and 
wherein it has been found wanting. 

There is no warrant whatever for asserting that this right 
of a suspensive veto has not been highly beneficial to the cities 
of the state. Indeed, I would go so far as to say that it has 
in very large measure, though not entirely, put an end to posi- 
tive legislative interference in the affairs of cities. It is ridicu- 
lous to declare that the legislature is " interfering with," or 
" dominating over," or " imposing itself upon " cities in the 
enactment of special laws which receive the formal endorse- 
ment of the local corporate authorities after a public hearing, 
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and which more often than not are peissed by the legislature 
at the direct request of such authorities. As typical of the 
legislature's practice in this regard I select, wholly at random, 
the session of 1907. During that session, there were passed 
about 160 special acts relating to the cities of the state, of 
which a little less than one-third related exclusively to the city 
of New York. Of these 160 acts, only eleven were enacted 
without the approval of the designated corporate authorities of 
the city concerned, seven of these being applicable to New 
York. 

It may be worth while in passing to glance at the character 
of these statutes that were passed over the heads of the cities 
directly affected. The most important of them in that year 
was the law creating the two public service commissions of the 
state, one of which was given jurisdiction in New York city. 
Others of greater or less importance were an act creating a 
park board for Utica; an act authorizing the appointment of a 
commission to inquire into the local government of the city of 
New York; and an act amending an act to provide for the 
construction and maintenance of a sanitary trunk sewer in 
Westchester County, which was accepted by Yonkers but re- 
jected by Mt. Vernon. All the other acts in question were dis- 
tinctly petty and overbearing in character. One of them re- 
quired New York city to bear the entire cost of widening Liv- 
ingston Street in Brooklyn in spite of the fact that the board 
of estimate and apportionment had settled upon the plan of 
assessing costs upon the owners of abutting property. An- 
other amended the charter of Olean in respect to the matter 
of the fees of the police justice. Another provided for a re- 
count of the votes cast for the office of mayor in New York 
city at an election held on November 7, 1905 (nearly two years 
before the enactment of the law), and this was supplemented 
by an act imposing the cost of making such recount upon the 
city. Another established a police pension fund in the city of 
Poughkeepsie. Another directed the board of estimate and 
apportionment of New York to provide in the hall of records 
room for the office of the clerk of the county of New York and 
his records. Still another regulated the removal of danger- 
ously sick patients from hospitals in the city of New York. 
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In the light of this recital of acts passed in a single legis- 
lative session, I cannot agree with Mr. Seth Low when he as- 
serts that " it is only in matters of the first consequence that 
the judgment of the city is ever overruled by the legislature." 
But the fact remains that less than seven per cent of the 
special acts relating to cities that were passed by the New York 
legislature of 1907 were enacted without the approval of the 
city concerned. It may be argued of course — and not without 
great force in every instance save that of the Westchester sewer 
legislation, where the interests of two cities were affected — 
that none of these acts should have gone upon the statute 
books without the consent of the city affected. It may be ar- 
gued also that, owing to considerations of party politics, the 
ratification of the action of legislature by the mayor or by the 
mayor and council is not always a conclusive expression of the 
will of the city. I am willing to concede both of these con- 
tentions to the utmost limits of their possible force, even though 
concession as to the latter be to register a large indictment 
against the very premises of representative government. Yet I 
reiterate the view that, as compared with the practices of the 
legislature before the constitution of 1894, and in considera- 
tion of the number, size, and importance from numerous politi- 
cal angles of the cities of this state, the provision of our pres- 
ent constitution has eliminated in large part, though not en- 
tirely, anything that may with justice and propriety be called 
positive " legislative interference " in the affairs of cities. 
Moreover, it will not do to lose sight of the large number of 
instances in which the legislature, by its failure to reenact 
measures rejected by the corporate authorities of cities, has 
allowed the veto of such cities to stand effective. It is perhaps 
especially in respect to measures enacted in the dying hours of 
legislative sessions that this power of veto has proved to be a 
stout weapon of defense in the hands of cities. 

Why, then, this agitation for a change in the present con- 
stitutional provision upon this subject? And this brings us to 
consider wherein our system of a local referendum to the cor- 
porate authorities of cities has failed to produce the best pos- 
sible government for our cities. 
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When the constitution of 1894 became the organic law of 
the state of New York, every city of age and importance in 
the state was governed as to its organization, its duties, its 
powers and the manner of their exercise, by a conglomeration 
of special laws generically referred to as its " charter." This 
accumulation of laws dealt not only with the fundamentals of 
municipal organization — I will not say fundamental principles, 
for in many of these governments few if any principles were 
established and consistently adhered to — but also with innum- 
erable minute details of official relationships, official duties, 
and official procedure. These chaotic charters were the joint 
and several product of sincere endeavor, of profound appre- 
ciation of political principles, of profound ignorance, of crimi- 
nal indifference, and of insidious political chicanery, on the 
part of many successive legislatures. In them the anachron- 
istic phrases of colonial, post- revolutionary, and ante-bellum 
legislation locked intimate arms with the anfractuous verbiage 
of more modem enactments. For it is to be noted that in 
passing a so-called new charter for a city, legislatures have 
seldom ventured to repeal all that went before. Cities, there- 
fore, did not find the source of their authorities and obliga- 
tions in a statute or group of statutes that were simple, direct, 
and unambiguous and that regulated only the fundamentals 
of their governments. 

Under these circumstances it is not at all surprising that 
cities were compelled to make frequent application to Albany 
for trivial or prime changes in their charters. But why should 
the city be forced to plead its cause perennially at the bar of 
the state? I have said that the cities of New York have not 
been greatly interfered with by the legislature since 1 894, that 
they have not had many laws imposed upon them against their 
will. But this is not to say they have not been operating under 
complicated schemes of government founded, in part at least, 
upon innumerable acts of interference prior to that date. Nor 
is it to say — and this is of far greater significance — that the 
legislature has not interfered in countless instances by refus- 
ing to give to the corporate authorities of cities the opportu- 
nity to decide for themselves upon changes of great or minor 
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importance in the government of their cities. In other words, 
while there has been little positive imposition of changes by 
the legislature there has been a considerable amount of legis- 
lative negation upon changes that were sought. 

The experience of the city of Buffalo under this provision 
of the constitution is eminently illustrative of its shortcomings 
from the viewpoint of the city. Six years ago active agitation 
began in that city for a radical change of governmental form. 
For four long years the forces behind this agitation were com- 
pelled to wage earnest warfare at Albany to secure the adop- 
tion of the necessary charter law. In the assembly they were 
unable to make substantial headway until they had elected a 
number of members of that body upon the specific issue of 
whether they would or would not support the movement to 
give the people of Buffalo the opportunity to decide this char- 
ter question for themselves — and this in spite of the fact that 
in November 1909, the people had, upon a referendum, voted 
in favor of submitting a new charter to a direct vote. In 191 3 
the charter was at length got through the legislature, but in- 
stead of providing for a popular referendum it merely fol- 
lowed the constitutional requirement of submission to the 
mayor. The mayor, who was known to be of a political party 
which had taken a firm stand against the type of government 
proposed, promptly vetoed the charter. Immediately the 
battle-ground was re-shifted to Albany, where a futile effort 
was made to get the charter enacted over the mayor's veto. 
Early in 19 14, citizen delegations once more made their pil- 
grimage to the capital. A new charter was again put through 
the legislature and this time provision was made for a refer- 
endum. The charter was adopted by a small majority on the 
first Tuesday of the present month. 

I hold here no brief for the commission form of government 
adopted in Buffalo. But I do hold that the people of Buffalo 
are quite as capable of forming an intelligent opinion upon 
the relative merits of types of government as is the legislature 
of the state, and that they are infinitely more concerned in the 
form of government under which they must live than is any- 
one else. If they wanted a change, it is little short of ridicu- 
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lous that they were forced not only to stir up sentiment and 
come to agreement among themselves but also to wage their 
major battle in a distant city with a group of representatives 
who for the most part had only a political or a remote and 
highly theoretical interest in the result of the contest. 

This, then, from the viewpoint of the city, is wherein the pro- 
vision of our existing constitution has been tried and found 
lacking. It gives a large measure of freedom from positive 
interference but almost no measure of opportunity for con- 
structive local action. The city must eternally petition to be 
allowed to live its life as it desires. If it be argued that it is 
necessary to impose some check upon the city that it may not 
wander too far into the field of political experimentation and 
fad, it may be rejoined, first, that the worst conceivable ex- 
periments could be no worse than some of the hybrid govern- 
ments that have been imposed by legislative enactments; and 
second, that municipal intelligence does not commonly fall far 
below the level of legislative intelligence; and third, that even 
if a time-cherished check is desirable, this particular brand of 
check is quite as absurd in theory as it has proved harassing 
in practice. Certainly as to most of its provisions, there is no 
more inherent reason why the honorable member from West- 
chester county should be asked to approve or reject a charter 
for Buffalo than there is reason that it should be submitted to 
the President of the Chinese Republic. Much could be said 
also in behalf of the right of the legislator in justice and in 
reason to be liberated from the necessity of performing this 
absurd and sometimes onerous obligation; but into this phase 
of the subject I need not go. 

Suffice it to say that from whatever angle you view the 
matter, it is comparatively easy to reach the conclusion that, 
in a general way at least, the city should enjoy the right to 
determine its own form of government. It is by no means 
easy, however, to draft a constitutional provision which will 
give satisfactory legal expression to this right, for there are a 
number of serious difficulties surrounding this problem. It is 
to some of these that I wish to call your attention. 

Fortunately we are not compelled to discuss this subject 
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wholly upon an abstract or speculative basis. There are now 
twelve states of the Union which confer upon some or all of 
their cities the power to draft and amend their own charters. 
These states are: Missouri (1875), California (1879), Wash- 
ington (1889), Minnesota (1896-98), Colorado (1902), Ore- 
gon (1906), Oklahoma (1908), Michigan (1908), Arizona 
(1912), Ohio (1912), Nebraska (1912), and Texas (1912). 
So far as actual experience under and judicial interpretation 
of home-rule provisions are concerned, the first five of these 
states ought to furnish us certain highly instructive lessons. 
The provisions of the remaining states are of less importance 
in this connection and for somewhat obvious reasons. Practice 
under the Oregon provision has extended no further than to 
the making of a few charter changes in minor cities and the 
adoption of a charter in Portland so recently as May 191 3. 
In Oklahoma, at least fourteen cities have adopted home-rule 
charters; but most of them are of negligible importance; and 
in any case none of these charters have run more than a very 
few years. Experience in Michigan since the constitution of 
1908 has been very limited. Bay City, with forty-five thousand 
inhabitants, being the largest city that has adopted a complete 
charter. Municipal corporations in Arizona are of course 
quite inconsiderable. In Ohio there has been widespread ac- 
tivity among cities since the power to frame their own charters 
was conferred upon them beginning with January i, 1913 ; but 
about half of the proposed charters have been rejected at the 
polls, and the oldest home-rule charter in that state has been 
in operation less than a year and a half. On the other hand, 
the first city-made charter in Missouri dates from 1876, the 
first in California from 1889, the first in Washington from 
1890, the first in Minnesota from 1900, the first in Colorado 
from 1904. At the present time there are operating under 
charters of their own establishment the two largest cities of 
Missouri, nearly 30 cities in California, including all of any 
importance, the four largest cities of Washington, more than 
40 cities in Minnesota, although most of them are insignifi- 
cant, and the important city of Minneapolis is not included, 
and the three largest cities as well as one minor city of Colo- 

(273) 



12 REVISION OF THE STATE CONSTITUTION [Vol. V 

rado. It is to these states especially, therefore, that we must 
look for the enlightenment of experience. 

I want to discuss for you, from two main points of view, the 
difficulties . of phrasing a constitutional provision upon this 
subject. The first of these concerns the scope of the power 
that will be conferred upon cities wholly irrespective of any 
question of conflict between the city and the state in the exer- 
cise of their respective powers. The second concerns the 
somewhat more important question of possible conflict between 
charter provision and state law. 

Let us assume that the authority conferred is couched in 
some such general clause as this : " The cities of this state are 
hereby empowered to amend and to frame and adopt charters" 
or " charters for their own government." It is manifest that 
under such a grant each city must itself decide ab initio what 
powers may be exercised under a " charter for its own govern- 
ment." And the question presented is whether any difficulty 
will arise over the attempted exercise by cities of powers which, 
in somebody's view at least, do not properly belong to a muni- 
cipal government. 

By such a grant of power it is certainly not intended that 
the city shall be able to draw unto itself the complete powers 
of a state. It is not intended, for example, that the city should 
be empowered to enact ordinances relating to private con- 
tracts, or marriage and divorce, or wills and administration, or 
the conveyance and mortgaging of property, or prohibiting 
combinations in restraint of trade, or regulating banking and 
insurance, or providing for workmen's compensation, or defin- 
ing and punishing the several degrees of murder or larceny. 
It would certainly be difficult to phrase a limitation that would 
accurately and definitely prohibit municipal corporations from 
exercising such powers as these; but personally I do not feel 
that it is necessary to devise such a restricting clause. In the 
first place, I believe that cities will rarely if ever attempt to 
exercise such powers. And in the second place, I do not think 
the courts would find great difficulty in construing that the 
power to frame " a charter for its own government" did not 
embrace such powers. I am well aware that any attempted 
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municipal control over these specific matters which I have 
named would give rise to a question of conflict between state 
and municipal law rather than to the simple question of muni- 
cipal power. I have specified them, however, merely to indi- 
cate a class or classes of powers which I should have some dif- 
ficulty in describing satisfactorily in general terms. 

On the other hand, it is not at all inconceivable that in the 
attempted exercise of certain powers, difference of opinion will 
arise as to whether or not they are appropriate to the city's 
" own government." You will observe that this is a question 
wholly separate and distinct from the question that is fre- 
quently presented to the courts as to whether the city enjoys 
this or that power under its charter. This latter question in- 
volves merely the application of the time-honored (or time- 
dishonored) rule of somewhat strict construction of the char- 
ter grant of powers. Such a question may arise under a home- 
rule as well as under a legislative charter. But the inquiry 
here is not as to the extent of the city's power under terms of 
its charter, but as to the extent of its power under the consti- 
tutional grant to control these terms. 

In discussing this aspect of the subject I shall content myself 
with calling attention to a few specific questions of this char- 
acter which have arisen in other states, and in doing so I wish 
again to emphasize that I am discussing merely the question of 
whether the right to frame a charter includes the right to ex- 
ercise this or that power, regardless of any consideration of 
conflict between state law and charter provision. In some of 
the instances I cite it will be manifest to you that in this state 
the issue would have been one of conflict. Likewise it may be 
said that some of the cases which in other states have in- 
volved questions of conflict would in this state have presented 
simply an issue of power. Whether the one or the other ques- 
tion is involved depends upon the extent to which the legisla- 
ture has enacted laws upon this or that subject. 

Here, then, are a few of the questions relating solely to the 
matter of the competence of a city in framing a home-rule 
charter which have been raised in the courts of other states. 

I. Does the right to frame a charter for its own government 
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confer upon a city the power to create a police court? The 
supreme court of California answered this question in the nega- 
tive, although it must be remarked that it did so chiefly by ap- 
plying another provision of the constitution which empowered 
the legislature to " establish inferior courts " and to " fix their 
jurisdiction by law." It is unnecessary to point out the maze 
of inconsistencies into which this decision led the California 
courts. Suffice it to say that in 1896 by constitutional amend- 
ment cities were expressly empowered to provide in freehold- 
ers' charters " for the constitution, regulation, government, 
and jurisdiction of police courts." But the end was not yet. A 
series of highly important cases arose over this amendment, 
and in one of them it was expressly declared that the charter 
of San Francisco could not confer upon the police court of the 
city " concurrent jurisdiction with the superior court " of mis- 
demeanor cases arising under the general laws of the state. 
Resort for this ruling was again had to another constitutional 
provision, although the construction put upon this provision 
was undoubtedly highly strained. Most of the California cases, 
however, that arose over charter provisions relating to police 
courts — and there have been many of them — involved, as 
might be expected, conflicts between state laws and charter 
provisions. We are considering at this point only cases in- 
volving questions of power in the absence of conflict. 

2. Does the power to frame a charter carry with it the right 
to provide for the annexation of territory? The courts of Cali- 
fornia have repeatedly answered this question in the negative. 
On the other hand, it has been held that such power does carry 
with it the right to separate territory. Apparently the Mis- 
souri and Minnesota courts take somewhat the same view, al- 
though the precise question has not been so clearly raised in 
those states. It is easy to see that the annexation of territory 
is a power which must directly affect persons living beyond 
the jurisdiction of the city. It is not strange, therefore, that 
the courts have declared it to be a power which may not be 
regulated exclusively as the city sees fit. 

3. May a city under such charter exercise the power to ac- 
quire water and a waterworks outside of the city? In the 
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Opinion of the supreme court of California the city apparently 
enjoys this power. 

4. Has the city the power under a freeholders' charter to 
regulate matter pertaining to education to the extent that such 
matters are not regulated by state law? The California court 
has in effect held that the city has such power, although it has 
been expressly disclaimed that the control of education is a 
" municipal affair." In other words, it has been held that a 
city might control a state affair of this kind in the absence of 
any substantial action by the state itself. 

5. Does the power to frame a charter confer upon the city 
the power to create a department of health? The California 
court answered this question by a unanimous vote in the af- 
firmative; but the judges were not all agreed upon the ground 
of the decision they reached, nor as to whether the control of 
matters pertaining to public health was a state or a municipal 
function. The situation involved in the case that arose was 
one in which San Francisco enjoyed the luxury of a board of 
health created by state law, the members of which were ap- 
pointed by the governor, and also a board of health created 
by the city charter. But the manner in which the case was 
presented, involving as it did only the question as to whether 
the charter board had any legal existence, enabled the court 
to avoid the necessity of deciding any question of conflict of 
jurisdiction between the two boards. Apparently, under the 
views expressed by the court, this would have required the 
obviously impossible determination of the precise extent to 
which public health is a concern of the state and the extent to 
which it is a local affair. Fortunately for the court the legis- 
lature came to the rescue by abolishing the state-appointed 
board before this embarrassing question arose. 

6. Has a city the power under a home-rule charter to pro- 
vide for the regulation of rates and other matters pertaining 
to privately owned public utilities? In Missouri it has been 
emphatically declared that the power to regulate public utility 
rates " is not a power appertaining to the government of a city 
and does not follow as an incident to a grant of power to frame 
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a charter for a city government." In last analysis the only 
reason advanced by the court for this amazing rule of law is 
that it is not such a power simply because it is not. It seems 
that there has been no question of the competence of the cities 
of California in respect to this matter, nor of their power to 
control to the fullest extent the conditions under which public 
service corporations shall occupy the public streets.^ In Wash- 
ington, although the home-rule provision of the constitution 
was apparently self-executing, the legislature immediately took 
upon itself the authority to set forth in somewhat elaborate 
detail the precise limit of powers which a city framing its own 
charter might exercise. It was urged upon the court by the 
city of Tacoma that although its power to regulate gas rates 
was not " conferred " by the statute in question, it was never- 
theless contained in the direct constitutional grant of author- 
ity " to frame a charter for its own government." But the 
court curtly dismissed this reasonable contention with the as- 
sertion that it was sufficient to say " that the legislature hav- 
ing passed a general law upon the particular subject, the 
power to fix such rates must be found therein, if at all." In 
other words, the city's power under a direct constitutional grant 
of home rule was just as large and just as small as the legis- 
lature chose to make it. Astounding doctrine! But it may 
be said generally and with little further reference to specific 
cases that, whenever a question of the competence of a home- 
rule city has arisen in Washington, the court has settled this 
question by reference solely to the so-called " enabling act " 
in which the legislature assumed to declare in detail what 
powers such a city may exercise. Thus it has been indicated 
that the only reason why the commission form of government 
may be established under a freeholders' charter is because the 
legislature, not the constitution, has impliedly conferred this 
power. 

7. Does a city under a freeholders' charter enjoy the power 
to provide for the municipal ownership of public utilities? 

1 The power of California cities in this regard was made more definite by a 
specific amendment adopted October 10, igil. 
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The supreme court of California, in a case involving the right 
of San Francisco to construct street railways, answered this 
question emphatically in the affirmative, even before the adop- 
tion in 191 1 of a- constitutional amendment which specifically 
conferred this power. By specific provision also the constitu- 
tions of Oklahoma, Michigan, and Ohio leave no uncertainty 
as to the competence of home-rule cities in this regard. 

8. Has the city under such a charter the power to construct 
an opera house, an auditorium for conventions and public en- 
tertainments, or a moving-picture theater? This question has 
been answered affirmatively in Colorado and Oklahoma. In 
California, while it was strongly intimated that a city would 
be competent to undertake such an enterprise, it was denied 
that the city could furnish the land and a private association 
the building, where the entire property is to be controlled 
largely by the private association. In Ohio it is evidently the 
view of a majority of the supreme court that a city operating 
under a charter of its own making will have no power to own 
and operate a moving-picture theater. It is obvious that ques- 
tions such as this involve logically a consideration and applica- 
tion of the broad doctrine of our law which asserts that taxes 
may not be imposed for a private purpose — a doctrine which 
has no special relation to home- rule powers, but may be and 
usually has been applied to determine the competence of the 
legislature itself. It is simply a fact, however, that where 
these questions have arisen in home-rule cities this doctrine of 
law has been almost completely ignored, the issue being de- 
cided upon a consideration of the scope of powers conferred by 
the general grant of authority to frame a charter. 

9. Does the power to frame a charter confer the power to 
make provision for the imposition of taxes, special assessments, 
the levying of licenses for revenue purposes, and the exercise 
of the power of eminent domain? The California, Missouri 
and Minnesota courts have held, as might be expected, that it 
does. Elsewhere this somewhat absurd question in respect to 
the financial competence of cities has not been raised. 

10. Is a city under a freeholders' charter competent to con- 
fer power, in respect to matters in which it has an interest, upon 
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one of the courts which form a part of the general judicial sys- 
tem of the state? Apparently such competence has been sus- 
tained in Missouri, in California, and in Minnesota. 

11. Is a city empowered to provide in its charter for a poll 
tax to be paid by all male adult residents who do not vote at 
every general city election? In other words, may the city 
establish by this somewhat indirect method a system of com- 
pulsory voting? In asserting that Kansas City could exercise 
no such power as this, the Missouri court waxed eloquent; 
but when all was said no substantial ground had been ad- 
vanced to sustain the invalidity of the provision. The court 
was indignant and outraged, but not rational — as may be 
judged by the following flight of oratory with which the opin- 
ion was brought to a close: 

But who can estimate the money value to the public of a vote? 
It is degrading to the franchise to associate it with such an idea. 
It is not service at all, but an act of sovereignty above money and 
above price. The ballot of the humblest voter in the land may mould 
the destiny of the nation for ages. Who can say it will be for weal 
or woe to the republic? Who, that it is better that he should cast, 
or withhold, it? Who dares to put a price upon it? The judgment 
of the circuit court is reversed. All concur. 

12. Has the city the power under a freeholders' charter to 
provide for the administrative removal of municipal officers 
for specified offenses and also for a judgment upon such re- 
moval of perpetual disqualification from holding any city 
office? The California court gave an affirmative answer in re- 
spect to the mere matter of removal, but was luckily able to 
avoid the necessity of determining the more important question 
of disqualification. 

13. It is a well-known fact that legislative charters fre- 
quently contain provisions governing the rights of private per- 
sons in their enforcement of damage, contract, special assess- 
ment, and tax claims against cities. Obviously neither a sta- 
tutory nor a home-rule charter may so restrict the rights of 
private persons in this respect as to run against the formidable 
obstacle of the guarantee of due process of law. But does the 
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power to frame a charter include the power to regulate such 
matters at all? In Minnesota it has been settled that a city 
may provide in its charter the procedure to be followed by 
private persons in the enforcement of claims arising under con- 
tracts. In California it has been held that a city has the 
power to impose a time limit in which persons may file a claim 
for compensation for injury to property resulting from the con- 
struction of a public improvement. But in Missouri, by a very 
narrow construction and very doubtful application of the re- 
quirement of due process, it was held that a city could not de- 
prive an abutting property owner of his right to plead any 
defense that he might choose in a suit to enforce a tax lien by 
requiring that he should within sixty days after a tax bill was 
issued file a statement of his defenses before the municipal 
board of public improvements. 

On the other hand it has been decided in the same state that 
a city is competent to relieve itself of liability for injuries re- 
sulting from failure to keep the streets in proper repair by 
requiring that notice of the defect be given in writing even 
though the common-law rule, which would have been applic- 
able in the absence of such charter provision, required only 
constructive notice. It has been held, further, that in the ex- 
ercise of the police power a city may under a home-rule char- 
ter create a civil liability from one person to another for in- 
jury resulting from a violation of a local ordinance. This 
power was sustained in a case which asserted that an ordinance 
requiring street railway companies to see to it that motormen 
keep vigilant watch upon street traffic was not void as to the 
provision which made such companies liable in damages to 
persons injured in consequence of a violation of such ordi- 
nance. 

But in the same state — Missouri — the competence of a city 
to impose upon the occupiers of premises, who are not also the 
owners, the duty of keeping the sidewalks in safe repair has 
been denied, although it must be admitted that the argument 
of the court went little beyond the expression of strong dis- 
approval of such a policy, which could place " mere renters of 
property ... at the mercy of charter framers." 
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In view of the long-established attitude of the courts of this 
country toward the rights of persons in property — rights which 
must be protected by the strong arm of the judiciary against 
assaults made by the so-termed political departments of the 
government — it is scarcely surprising that these same courts 
should view with some illiberality the attempted exercise by 
cities alone of powers which directly affect the rights of per- 
sons and of property under the law. I refer here, of course, 
to powers other than police powers, which time out of mind 
have been exercised by municipal corporations. 

I have indicated, then, the character of some of the ques- 
tions that have actually arisen in other states as to the scope of 
powers included in the grant to a city of the authority to 
frame a charter for its own government. I could easily elab- 
orate the list with supposititious questions that would be 
neither academic nor foolishly theoretical. But enough has 
been said to demonstrate that the phrase, " a charter for its 
own government," does not describe a concept that is capable 
of exact legal definition. Nor should there be occasion for 
astonishment at this. Every thoughtful or observant person 
has a tolerably clear general notion of what functions are ap- 
propriately municipal in character. But most sensible persons 
would hesitate before the task of translating that general no- 
tion into precise definition. The courts have had no more 
and no less difSculty in the task of specifically defining this 
general phrase than you or I would have, were the obligation 
imposed upon us, although it may be that each of us feels cer- 
tain that he could have given far readier and far more satis- 
factory answer to some of these questions. 

You may have noticed that I have found answers to the con- 
crete questions propounded far more frequently in the decisions 
of the Missouri and California courts than in those of the other 
states in which the right of home rule has prevailed for some 
time. And you may naturally ask: why this difference in the 
amount of litigation? The answer for Washington has al- 
ready been indicated. There the legislature early assumed 
the authority to determine for all cities what powers they might 
exercise, and this asumption of authority was recognized as 
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valid by the courts, though the reason does not appear. Ap- 
parently the four home-rule cities of that state, upon the basis 
of this view, have not attempted to overstep the bounds of their 
competence as thus marked out by the legislature. It may be 
remarked also that the statute in question was in point of fact 
fairly liberal in its enumeration of the powers that might be 
exercised. The absence of litigated controversies upon this 
point in Minnesota may be attributed in large part to a some- 
what similar cause. The important difference, however, be- 
tween Minesota and Washington is that the provision of the 
Minnesota constitution expressly declares that " the legislature 
shall prescribe by law the general limits within which such 
charter shall be framed." To a partial extent at least the 
legislature has fulfilled this obligation of setting the limits 
of the city's legal capacity.^ The Michigan constitution 
confers precisely the same authority upon the legislature 
— an authority which has been acted upon by the en- 
actment of an elaborate statute prescribing the powers 
which the city must exercise, the powers which it may 
exercise, and the powers which it may not exercise. 
Little controversy upon this point, therefore, need be ex- 
pected in that state. That there have been only one or two 
adjudicated cases in Colorado must be ascribed to the fact that 
the cities of that state have, as to their powers at least, fol- 
lowed the beaten and indisputable path, or to the highly im- 
probable fact that the vast host of ever-present persons who 
are potentially interested in defeating the progressive activities 
of cities have been marvelously passive in Colorado. I know 
of no other causes to which the almost total absence of contro- 
versies upon this point may be attributed. 

It is doubtless unnecessary for me to define and explain the 
distinction between the functions of a municipal corporation 
as an agent of the state and as an organization for the satis- 
faction of local needs — a distinction which has been laid down 

' It was early contended that the legislature had not performed its duty in 
this respect in sufficient detail. But this contention was disallowed by the 
court. Evidently, however, as in Washington, the commission form of govern- 
ment was valid only because the legislature had permitted it. 
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by the courts as a premise for the formulation of governing 
rules in many branches of the law of municipal corporations. 
I cannot pause to point out the hopeless inconsistencies of ut- 
terance into which the courts have drifted in their efforts to 
apply this distinction in the numerous and highly various cir- 
cumstances in which necessity for its application has arisen. 
I can only say that if you have patience to read broadly in the 
cases, you may find that you can follow the reasoning of many 
— perhaps most — of them with considerable concurrence, but 
you will also find in the end that this much- reiterated distinc- 
tion varies very nearly all the way from something of great 
vitality and importance to nothing at all. It may be that as to 
some of its aspects it is a distinction that rests upon nothing 
more substantial than the theoretical and somewhat arbitrary 
views of judges. But however variant a legal concept it 
may be, and whatever may be the soundness of its foundation 
in logic, it is a distinction that is woven deeply into the fabric 
of our law. 

Now the point that I wish to make in this connection is that 
the courts have been called upon in very few cases indeed to 
apply this distinction in the determination of the competence 
of the city which drafts a home-rule charter. And the reason 
is patent. In respect to those functions in the performance of 
which the city has been held to be acting as an agency of the 
state, the legislature has commonly enacted many laws of gen- 
eral application. The controversies that have arisen, there- 
fore, have involved questions of conflict rather than merely 
questions of power. On the whole, this has been fortunate, for 
otherwise the courts might have been called upon in numerous 
cases to decide whether a city in providing for its " own gov- 
ernment " had authority to provide for departments of fire, 
police, health, education, elections, charities, corrections, or 
even streets. In respect to one and all of these functions the 
city has been held in one or more branches of the chaotic law 
of municipal corporations to be acting merely as a representa- 
tive of the state. It would certainly have reduced the right 
of home rule to a ludicrous farce had the courts asserted that 
a city in providing for its " own government " had no power 
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to regulate any of these matters. And yet it may not unrea- 
sonably be asked : if the city in its control of such matters is 
merely an agent of its creator — the courts have seldom gone 
so far as to declare even that its agency relation is one that is 
coupled with an interest — how can it be held that such matters 
pertain to its " own government?" As I have already said, 
there has been scarcely any determination upon this point for 
the reason that in the controversies that have arisen there has 
nearly always been some state law that has given rise to the 
much more obvious contention that the city was attempting to 
controvert some general established policy of the state. 

And this brings me to a consideration of the second and far 
more important of the difficulties to be encountered in draft- 
ing a constitutional provision upon this subject. This is the 
difficulty of wording a restrictive phrase that will prevent the 
city from overruling the will of the state upon a matter of 
state-wide interest and concern. Let me briefly review for 
you the existing constitutional phrases upon this subject and 
indicate — quite inadequately, I regret to say, because of time 
limitations — something in regard to the manner in which our 
judges have interpreted them. 

The constitution of Missouri expressly declares that the 
charter framed by a city " should always be in harmony with 
and subject to the constitution and laws of the state." ^ Else- 
where the legislature is prohibited from enacting special laws 
relating to cities; but since under court adjudication each of 
the home- rule cities — St. Louis and Kansas City — is in a class 
by itself, this prohibition is of no material consequence. It is 
practically impossible to describe briefly the definition which 
the courts of the state have given to this phrase, " laws of the 
state," which charters must be " in harmony with and subject 
to." In 1904 the supreme court itself admitted that it was a 
wholly futile undertaking 

to tread the maze of adjudication, perhaps to become lost in the 

' It also declares that " notwithstanding the provision of this article, the gen- 
eral assembly shall have the same power over the city and county of St. Louis 
that it has over other cities and counties of this state." 
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labyrinth of the ingenious and divergent reasons which pervade the 
cases in respect to the power of the state at large over municipalities 
incorporated under article nine of the constitution, and in respect 
to the power of municipalities to adopt charters regulating matters 
of mere local concern, with which the state at large has no concern, 
which have the effect of repeating prior general state laws on the 
same subject, or which place such cities in respect to such matters 
beyond state control. 

" Exhaustive investigation " had, in the court's own opinion, 
" led to such poor results " that " repetition and reiteration " 
had become " offensive." This is certainly an amazing con- 
fession either of the absurd and hopeless ambiguity of the 
constitution itself or of judicial incompetence. But it has the 
commendable virtue of frankness. 

Attempting, then, what the court itself declared to be a 
futile undertaking, I think it may be said in a general way that 
at the outset the courts were inclined to assert that a home-rule 
charter was subordinate in every respect to any law that the 
legislature might enact. This, you will see, was a perfectly 
literal interpretation of the terms of the constitution. But ulti- 
mately the court came to see that such a construction trans- 
formed the constitutional right of home rule into a rapidly dis- 
appearing shadow. In general effect, therefore, but not with- 
out much hesitation and many excursions into by-ways of ar- 
gument and discourse, the court may be said to have read into 
the provision a qualification which asserts that the controlling 
laws of the state must be laws relating to matters of general 
or state concern as distinguished from local concern. And 
here are some of the concrete examples of the manner in which 
this qualification has been applied either specifically or by fair 
implication : 

A state law supersedes a charter provision in any matter re- 
lating to the police department. (It may be remarked paren- 
thetically that the police departments of both St. Louis and 
Kansas City are still controlled by state-appointed commis- 
sions, as they were prior to the adoption of home-rule char- 
ters. ) A law regulating the issue of liquor licenses takes pre- 
cedence over a charter provision on the same subject. So does 
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a law providing the number of constables that may be chosen 
in each ward of the city. So does a law regulating the conduct 
of elections, municipal or general. So does a lav/ regulating 
peddlers. A law governing the manner in which taxes on rail- 
way property shall be extended on the tax books renders the 
charter provision on this subject void. So likewise it may be 
said to have been implied that a state law providing for the 
biennial assessment of property would supplant a charter pro- 
vision requiring annual assessments. Likewise, in cases in 
which a city and a private person are jointly responsible for a 
street construction, a city may not by charter provision regu- 
late the recovery of damages against itself where a state law 
regulates generally the rights of persons to bring joint action 
against several persons. It has even been implied that a state 
law displaces a charter provision governing the manner in 
which a city shall enter into contracts. 

On the other hand it has been held directly or by implica- 
tion that a charter provision relating to the control of parks, 
or to the matter of street improvements or the payment of 
awards under condemnation proceedings, or to the removal of 
municipal officers generally, will supersede a state law upon 
any of these subjects. 

In any candid view of the cases, one is compelled to admit 
that the Missouri courts, however curious and unsatisfactory 
many of their decisions are, had before them the difficult task 
of interpreting a constitutional provision which contained 
declarations as to the powers of cities on the one hand and the 
power of the legislature over cities on the other hand which 
were in a literal sense utterly contradictory. It should doubt- 
less be registered to their credit that out of this chaos of con- 
flicting utterances they have rescued a considerable element 
of the home-rule right. 

The original provision of the California constitution de- 
clared that every charter framed by a city should " be subject 
to and controlled by general laws." Almost immediately the 
courts interpreted this phrase " general laws " to include any 
law which was not special in application. This meant that a 
freeholders' charter could be amended, and, by piecemeal at 

(287) 



26 REVISION OF THE STATE CONSTITUTION [Vol. V 

least, wholly abolished by the enactment of "general laws" ap- 
plicable to the cities of a class. For it is to be noted that the 
court did not declare that general laws were laws governing 
matters of general or state concern as distinguished from local 
or municipal concern. 

In 1896, however, this distinction was incorporated into the 
constitution by the insertion of four important words. Cities 
were thereafter made subject to and controlled by general 
laws " except in municipal affairs." This merely gave specific 
expression, you will note, to the same qualification that was 
ultimately read into the Missouri provision by the courts of 
that state. You will note further, that the fundamental premise 
of the exception that was thus introduced into the California 
constitution is that all possible governmental affairs may be 
separated into one of two precise categories — municipal and 
non-municipal. I need not take your time to demonstrate that, 
whatever degree of general truth may lie in this premise, a 
division of governmental powers along this line cannot pro- 
ceed with anything like exactness and precision. Opinions 
will differ; and after all, whether certain entirely proper func- 
tions of government are or are not to be labeled municipal af- 
fairs is in last analysis not a question of law or of fact but of 
individual opinion. Indeed one cannot but feel sympathy for 
the California judge who, voicing his irritation and resentment 
over this constitutional provision, exclaimed : " The section of 
the constitution in question uses the loose, indefinable, wild 
words ' municipal affairs,' and imposes upon the court the al- 
most impossible duty of saying what they mean." 

But let us see how the California court has acquitted itself 
of this " impossible duty." 

It has been held that matters pertaining to the election of 
municipal officers are a municipal affair in respect to which 
provisions of the general law do not supersede charter provi- 
sion ; but whether matters relating to the election of a board of 
freeholders to draft a charter are such a municipal affair has, 
by reason of a diversity of opinion among the judges, been left 
in a state of uncertainty, and in practice is regulated largely 
by state law. So also the opening of streets is a municipal 
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affair, although it was the emphatically asserted doctrine in an 
earlier case, not overruled, that in the control of its streets 
a " municipality acts merely as the agent of the state." In re- 
spect to control of public health I think it may be Sciid that 
three out of seven judges regard this as a municipal affair in 
which a charter provision would control a state law; three 
other judges apparently believe that health matters may be di- 
vided into two parts, control over some matters being desig- 
nated a municipal affair and over other matters a state affair; 
one judge holds that the regulation of public health is in all 
of its aspects a state affair and that laws upon this subject take 
precedence over conflicting charter provisions. The court has 
not been compelled in any case up to the present time to come 
into closer agreement than this. It has been held that a state 
law prohibiting licenses for revenue cannot affect a charter 
provision imposing such licenses, although it is manifest that 
a series of different revenue policies established by the cities 
of a state might seriously disarrange and embarrass the reve- 
nue policy of the central government. The opinions expressed 
by the California courts in answer to the question whether the 
control of public education is or is not a municipal affair are 
in irreconcilable conflict. If, for example, considering the 
plain recognition by the constitution of only two kinds 
of affairs — municipal and non-municipal — ^you can harmonize 
the declaration that the " school system of the state is a matter 
of general concern and not a municipal affair " with the later 
assertion in the same case that the " erection of school houses 
. . . was justly to be regarded as a municipal affair," I can 
only say that your powers of synthesis are more highly devel- 
oped than mine. It has been declared that " the city in grant- 
ing a street railway franchise is but an agency of the state, 
and if there were any conflict between the ordinance contain- 
ing the grant, and the general laws of the state, the latter 
would govern." But on the other hand, it has been held that 
a charter may require a franchise from the city for the erection 
of telegraph and telephone poles, the control of the streets 
being a municipal affair, even though the state law expressly 
confers this right without authorizing such a franchise. Again 
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I must confess that my capacity to follow the court's logic is 
somewhat wanting. For some time it was uncertain whether 
in the purview of the courts the provisions of a home-rule 
charter would supersede those of a state law upon the subject 
of removals from ofSce; but this uncertainty was resolved in 
favor of the authority of the charter by a specific amendment 
upon this subject adopted in 1906. Finally, it may be re- 
marked that it has been held, collaterally at least, that matters 
pertaining to the prosecution of persons accused of violating 
municipal ordinances are a municipal affair which supplants a 
state law upon this subject. 

From this hurried review of the more important California 
decisions involving questions of conflict between state laws and 
charter provisions, I think it may be concluded that while the 
court has on the whole been more liberal than otherwise in 
the scope it has given to the term " municipal affairs," it has 
left the law in certain important aspects in a state of nebulous 
uncertainty. That it has not been forced into larger and 
more numerous difHculties, is doubtless due in part to the fact 
that the legislature of the state, composed in considerable pro- 
portion of members who come from cities having home-rule 
charters, has been somewhat hesitant to enact laws that might 
operate to repeal charter provisions, and in part to the fact 
that municipal charters have in many instances voluntarily 
adopted by general reference the provisions of state laws upon 
numerous subjects. 

In Washington the constitution employs a phrase practi- 
cally identical with that of the Missouri provision. Home- 
rule charters must be " consistent with and controlled by gen- 
eral laws." Unlike Missouri, however, the courts of this state 
have never construed that the " general laws " here referred 
to are laws of general or state concern in contradistinction to 
laws relating to municipal or local affairs. They have thus 
avoided the necessity of defining and applying this difficult 
distinction ; but in doing so they have flung wide the door of 
opportunity for the amendment and alteration of home-rule 
charters in any respect whatever by legislative enactments. 
Any law passed by the legislature and made applicable to 
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cities of the first class is binding upon the cities of Seattle, Spo- 
kane, Tacoma, and Everett, notwithstanding the fact that the 
charters of their own making may contain contrary provi- 
sions. Indeed, if I read the cases correctly, the Washington 
court has gone so far as to declare that a law establishing a 
state public service commission and vesting it with power 
over municipal utilities ipso facto deprives a city of such 
power even before the state commission has taken action. In 
view, therefore, of the general rule of construction applied to 
the term " general laws " it is wholly unnecessary for us to 
consider here any specific instances in which charter provisions 
have been superseded by general laws. Whatever degree of 
actual home rule survives in Washington survives by legislative 
grace rather than because of constitutional grant. But in jus- 
tice to the legislature of that state it ought to be said that their 
graciousness has been considerable. As I have already re- 
marked, they inaugurated the era of home rule by the enact- 
ment of a statute detailing the powers which cities might exer- 
cise; but this statute was exceedingly generous in scope. They 
have not attempted to legislate for individual cities under the 
specious guise of special classification. And on the whole it 
cannot be said that they have enacted many laws affecting 
generally the charters of home-rule cities, which constitute the 
" first class " of cities in the state. It is only in compara- 
tively recent years that certain serious inroads have been made 
upon the charter provisions of such cities. 

The situation in Minnesota is practically identical with that 
in Washington. In this state, however, the constitution specfi- 
cally empowers the legislature to enact " general laws relating 
to the affairs of cities," in accordance with a classification cre- 
ated by the constitution itself, and provides that such laws 
shall apply equally to all cities of any class and " shall be para- 
mount while in force to the provisions relating to the same 
matter included in the local charter " — home rule or legisla- 
tive. Under such a provision there can be very little question of 
the authority of the legislature to alter in any respect the char- 
ter of a home-rule city by a law made applicable to the cities of 
a class. And it may be remarked that the courts have permitted 
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the legislature to create sub-classifications in the classes es- 
tablished by the constitution. Thus, to illustrate, the cities 
of Minneapolis, St. Paul, and Duluth constitute a constitutional 
class, being the only cities of the state with more than 50,000 
inhabitants. St. Paul and Duluth have been under home-rule 
charters since 1900. Minneapolis has made six vain attempts 
to have such a charter ratified at the polls. At every session of 
the legislature a crop of laws relating tD cities of this " first 
class " is harvested. Some of these laws exempt from their 
operation cities under home-hule charters. Such laws apply 
only to Minneapolis. Others apply equally to all these cities 
and operate to amend the charters of St. Paul and Duluth as 
well as that of Minneapolis. The point of importance is that 
the so-called home-rule charters of Minnesota are absolutely 
subject to legislative control under laws applicable to classes 
of cities. Nor has the legislature of that state been nearly 
so deferent in its attitude toward the principle — I will not say 
right — of home rule recognized by the constitution as has the 
legislature of Washington. Professor Schaper, of the Univer- 
sity of Minnesota, is authority for the assertion that the home- 
rule charter of St. Paul was amended 313 times by the legis- 
lature between 1900 and 191 1. To call this "home rule" 
either in law or in practice is merely to carp. 

In the Colorado constitutional amendment of 1902, which 
conferred upon Denver specifically and upon cities of the first 
and second classes generally the power to frame and adopt 
their own charters, no phrase was used which required that the 
charter so enacted should be subordinate to state laws in any 
respect. The legislature continued to pass laws relating to 
the government of cities of the first and second classes, but no- 
body ever thought that such laws applied to cities under home- 
rule charters and no contention to this effect has ever been 
made before the courts. There is, however, one, and only one, 
significant decision in the Colorado books upon this subject. 
It was decided there in 191 2 that a state law which provided 
generally the manner in which judges of elections should be 
chosen superseded and repealed a provision of the Denver char- 
ter relating to the same matter. The opinion rendered was a 

(292) 



No. 2] HOME RULE FOR CITIES 31 

vigorous expression of the view that the purpose of the home- 
rule amendment was to give the people of the city " exclusive 
control in matters of local concern only," that the whole sub- 
ject of elections, " municipal or otherwise," is a matter of 
" governmental and state-wide importance." It was even de- 
clared that " if by article 20 it had been undertaken to free 
the people of the city and county of Denver from the state con- 
stitution, from statute law, and from the authority of the gen- 
eral assembly, respecting matters other than those purely of 
local concern," the constitutional amendment itself would have 
been held void. 

It is manifest at once that the effect of this decision was to 
read into the constitutional provision a clause asserting the 
subordination of charter provisions to all general laws deal- 
ing with matters of state as distinguished from local concern. 
In other words, the Colorado provision, under judicial inter- 
pretation, is very nearly identical with that of California, as 
declared in express terms, and with that of Missouri as con- 
strued by the court of that state. What is and what is not a 
matter of state as distinguished from local concern has been 
determined by the Colorado court only in this one specific in- 
stance. But when it is considered that the control of city elec- 
tions at least has been held in California, Oklahoma, and Ohio 
to be a matter of local concern, I must say that upon a careful 
examination of the home- rule charters of the cities of Colo- 
rado I find many provisions in respect to the validity of which 
I have little doubt that successful contest could be made. What 
may be the ultimate fruits of this comparatively recent de- 
cision in that state remain to be seen. 

The Oregon constitutional amendment of 1906 requires that 
home-rule charters shall be " subject " only " to the constitu- 
tion and criminal laws of the state " and " to the provisions of 
the local-option law of the state." As I have already indi- 
cated, practice under this amendment has been so limited that 
the courts have not as yet been compelled to give judicial de- 
termination of its meaning. 

In Oklahoma, as in Missouri and Washington, home- rule 
charters must be " consistent with and subject to the constitu- 
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tion and laws of this state. Here again, then, is a manifest 
ambiguity, if not indeed a direct contradiction, of terms. For 
how could a city enjoy any substantieil right in the framing of 
its own charter if at the same time the legislature has the 
power generdly to enact laws that supersede and control the 
provisions of such charter? The first legislature which met 
after Oklahoma was admitted as a state evidently appreciated 
the uncertainty of the constitutional declaration upon this 
point. They immediately passed a law which in part at least 
gave definiteness and clarity to the provision. This law pro- 
vided that whenever conflict was found to exist between a 
charter and a law relating to cities, " the provisions of such 
charter shall prevail and be in full force, notwithstanding such 
conflict, and shall operate as a repeal or suspension of such 
state law or laws to the extent of such conflict." Under this 
statute there could be no question that when the legislature 
enacted a law applicable to cities of the first class this law af- 
fected only such cities as were not under home-rule charters. 
It was the legislature itself, therefore, that forestalled at the 
outset the possibility of the courts' asserting, as we have seen 
was asserted in certain other states with similar provisions, 
that general laws relating to the cities of a class operated to 
amend home-rule charters. But this did not, as events soon 
showed, solve the whole difficulty in Oklahoma. For there 
were other laws than those relating specifically to cities with 
which charter provisions might come into conflict. Several cases 
of difficult solution have already arisen and the court, referring 
always to the law I have mentioned as well as to the constitu- 
tion itself, has been forced to introduce and apply the vague 
distinction between municipal and state affairs. Thus it has been 
held that any law relating to public education takes precedence 
over a charter provision.^ It has been held, further, that 
while a charter provision regulating the election of municipal 
officers takes precedence over the general election laws, the 
latter will control the charter in the matter of the nomination 

* Subsequently the legislature conferred upon cities the right to control cer- 
tain matters relating to education. 
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of such officers, this strange situation being the result of a con- 
stitutional mandate that the legislature shall establish a pri- 
mary system applicable to " all " elective officers, including 
municipal. Apparently also there is no question but that the 
legislature has the power to prescribe the form and manner in 
which bonds shall be issued by home-rule cities and to require 
that they shall be submitted to the attorney-general for his 
certification as to the regularity of their issue. 

Under the home-rule provision of the Michigan constitu- 
tion the entire matter of the procedure by which charters may 
be adopted or amended, of the powers which the city may or 
may not exercise, and of the character of its government, must 
be determined by the legislature; but such determination must 
be made " by a general law." So far as I can see there is 
nothing to prevent the legislature of that state from enacting 
a general law which would in effect impose a uniform charter 
upon all the cities of the state, leaving to them the merest 
counterfeit of a home-rule right. Moreover, there is appar- 
ently nothing, except the possibility of judicial interdiction, to 
prevent the legislature from introducing classification into this 
general law and thus in effect gaining as complete control over 
municipal affairs as is enjoyed by the legislature in Washing- 
ton and Minnesota. Certain it is that the constitution does not 
recognize the right of the city to be free from legislative con- 
trol under this single general law (which of course may be 
amended at will) even in respect to its most local affairs. In 
the "enabling act" of 1909 the legislature of Michigan did 
not by any means exhaust its powers of control, yet I am in- 
clined to believe that many advocates of home rule would re- 
gard this statute as falling far short of embodying that degree 
of home rule which they believe cities should enjoy. 

The Arizona constitutional provision upon this subject is in 
all respects identical with that of Oklahoma, and the legisla- 
ture has likewise passed a law similar to the Oklahoma statute 
referred to above. There has as yet been no judicial construc- 
tion in that state. 

The home- rule provision of the Ohio amendment of 191 2 
embodied an attempt to express the right conferred upon cities 
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in somewhat new phraseology. It is no less general in char- 
acter than provisions in other states. It is simply different. 
That it has not defined the powers of cities with more exactness 
than other provisions is, it seems to me, clearly demonstrated 
by the fact that in the first year of its operation the learned 
judges of the supreme court in that state spread their opinions, 
in two cases only, over considerably more than one hundred 
printed pages of their reports. The language of the constitu- 
tion seems to indicate that a city has the power to " frame and 
adopt or amend a charter for its own government " and " to 
exercise thereunder all powers of local self-government " sub- 
ject to the limitation that its police regulations shall not be in 
conflict with general laws. Just what this means and what re- 
lation of superiority cind subordination is established between 
conflicting state laws and charter provisions I would not ven- 
ture to explain. So far at least it has been held that a charter 
provision relating to municipal elections supersedes a state law 
with which it is in conflict. 

The Texas amendment adopted in 19 12 follows the Michi- 
gan model somewhat closely. Home- rule charters are not 
only made absolutely " subject to such limitations as may be 
prescribed by the legislature " but must also contain no provi- 
sion that is " inconsistent " with " the general laws enacted 
by the legislature." Under this provision, the legislature has 
passed an " enabling act " that confers quite generous power 
upon cities that elect to frame charters. But it is manifest that 
it is entirely within the power of the legislature to reduce the 
home-rule right to a hollow shell. It seems probable, more- 
over, that even though a charter provision should be clearly 
referable to this enabling act, it would be void if in conflict 
with a " general state law." Whether the courts will construe 
this term to mean a law relating to a matter of state as dis- 
tinguished from local or municipal concern is yet unanswered. 

The Nebraska amendment of 191 2 contains the uncertain 
limitation of the original — Missouri — provision. Charters 
must be " consistent with and subject to the constitution and 
laws " of the state. Freeholders' charters have been rejected 
by the voters of Omaha and Lincoln; and to date, therefore, 
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the courts have been spared the necessity of resolving coher- 
ence out of incoherence. 

From this inadequate review of the constitutional provi- 
sions upon this subject and of their history before the courts, 
it is obvious that there are grave difficulties to be encountered 
in the phrasing of a clause which will prevent the city from 
becoming completely independent of the state in those matters 
which the courts have held in many branches of the law of 
municipal corporations to be primarily of state-wide rather 
than of local concern and which many thoughtful persons be- 
lieve should not be given over to the exclusive control and 
determination of cities. I cannot discuss here whether the 
state or the city, presuming that one attempts to occupy the 
particular field in its laws and the other in its charter, should 
have paramount authority in such matters as those pertaining 
to public education, to public health, to police and public 
safety, to the regulation of public utilities, to elections, to 
finance. Every one of these questions is a large and intricate 
question of public policy. Among students and statesmen 
there is no common agreement upon any one of them. The 
point that I wish to emphasize is that there must be agreement 
if we would have the metes and bounds of the right of home 
rule clearly defined. Most of the states have vaguely set these 
metes and bounds by declaring that locally made charters shall 
be subject to or in harmony with " general laws; " and such a 
restriction has been read into at least one constitution from 
which it was omitted. But, as we have seen, this indefinite 
phrase " general laws " has been given a variety of con- 
structions, not one of which is wholly satisfactory. The phrases 
" municipal affairs " and " local self-government," as used in 
the California and Ohio constitutions, are not more precise 
on the other side. 

I regret that it is impossible here to discuss the problem of 
how this difficulty might possibly in part at least be overcome. 
I do not know that it can be completely overcome. I have 
some notions as to how the problem should be approached at 
least, but it would unduly prolong this paper to set these forth 
even in brief outline. My purpose here has been to lay stress 
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upon the inherent difficulties that lie in the way of phrasing a 
satisfactory clause upon this subject. We cannot profitably 
discuss the solution of any problem until we have a clear un- 
derstanding of its difficulties. I could not in the brief time 
allotted to me attempt both to explain the difficulties and to 
discuss the possible modes of meeting and conquering them. 
As between performing the function of an expositor of diffi- 
culties and constructive proposer I have elected to appear here 
in the former role; first, because proposition without exposi- 
tion would be foolish, and second — I am frank to admit it — 
because the role of the expositor of difficulties in such a matter 
is the far easier and simpler of the two. 

On one point, however, I feel profound conviction. This 
difficulty of mapping out a safe yet full sphere of local au- 
tonomy is a real one. We have no right to close our eyes to 
obvious facts nor to ignore in our enthusiasm the lessons we 
can easily learn from the experience of other states. But if 
this problem is a difficult one, its solution is no more difficult, 
and is certainly far more appropriate, for a constitutional con- 
vention than for the courts of law. The courts already have 
a sufficiently onerous task in construing and applying the 
time-honored vague and elastic provisions of our fundamental 
law. We directly impose this duty upon them of making law 
and determining policy — a duty from which they cannot es- 
cape while we retain these undefined clauses in our constitu- 
tions. But we do not hesitate to criticize them with great 
severity and sometimes with acrimony when their views of 
economic and social policies do not happen to agree with our 
own. I should regret to see incorporated into the 191 5 consti- 
tution of the state of New York a new indeterminate clause — 
a clause granting a wholly unspecific measure of home rule to 
cities. I should regret it for the sake of the cities, who will 
be uncertain of their rights, and will, I feel certain, in this 
state, be drawn into an endless amount of litigation. I should 
regret it for the sake of the courts, who will be compelled 
against their will to give precise definition to terms which 
have no precision of meaning. I should regret it for the sake 
of the convention itself, for this would be a frank confession 
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of incapacity and a very unjust and unreasonable transference 
of obligation to be carried by the judicial branch of the gov- 
ernment in the years ahead. 

And yet — I say this with due forethought — if the conven- 
tion is unable or unwilling to face this problem with all that 
it involves, and attempt to give accuracy and definitive mean- 
ing to the right which they grant — if, in other words they can 
find no solution of the problem that does not entail the em- 
ployment of indefinite terms which of necessity the courts 
must ultimately define and apply, I am nevertheless convinced 
that the right of home rule should be conferred. For I am 
fully persuaded that, even under such circumstances, the ad- 
vantages far outweigh the disadvantages. We must recognize, 
however, that in doing so we are, to a considerable extent at 
least, merely transferring the power of negation upon cities 
from the legislature, where, it now lies, to the courts. 

In conclusion, I beg to present very briefly my views on a 
few less important matters connected with the subject of draft- 
ing a constitutional provision extending home-rule powers: 

1. I think that whatever provision is framed should be self- 
executing. It should not be within the power of the legisla- 
ture to nullify the right conferred by failure to act or by sur- 
rounding the exercise of the right with provisions that render 
a working scheme difficult or impractical. The unhappy ex- 
perience of Portland, Oregon (where the constitution merely 
confers a naked legal right), in her efforts to secure a charter 
through the agency of private civic associations at logger- 
heads with one another is a sufficient argument in favor of 
the fixing of an orderly procedure within the fundamental law. 

2. I think that nothing can be gained by requiring, as in 
California, that the charter be submitted to the legislature for 
approval or rejection in toto, or, as in Oklahoma and Arizona 
by constitutional provision and in Michigan by law, that it be 
submitted to the governor with like power. 

The net result of such provision in California, where legis- 
lative approval early became a thing of trite formality, was 
to introduce into judicial decisions a wholly unnecessary de- 
gree of chaos and confusion of utterance. It is obvious that 
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the governor cannot, will not, and should not be required to 
examine every charter and amendment to see that it is in har- 
mony with the general laws of the state. Nor would his rati- 
fication be at all conclusive that such harmony actually existed. 

3. I am convinced that the convention should be at special 
pains to examine all other provisions of the constitution with 
particular reference to the home-rule rights conferred. In 
more than one state other provisions, framed with no thought 
of or regard for the article conferring the charter-making 
power, have been raised to defeat its purpose in cases where a 
careful wording or the introduction of an exception would 
have saved the situation. 

4. And finally, I would urge that, wholly within the article 
dealing with cities, it should be remembered in the phrasing 
of every section that in all probability some of the cities of 
the state will organize under charters of their own making and 
some will not. The effect of every word that is used should 
be weighed with reference to this possible and highly probable 
situation. 
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